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OPINION AND ORDER

On July 14, 1998, the Board issued an Opinion and Order affirming the
determination of the Office of Personnel Management that the appellants,

"Nuclear Materials Couriers" and "Transportation Escorts" with the Department
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This appea is consolidated with the appeals of 236 other appellants. A list of the
appellants names and corresponding docket numbers is set out in the Appendix to this
decision.
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of Energy, were not entitled to law enforcement officer retirement credit. Eatmon
v. Department of Energy, 79 M.S.P.R. 96 (1998). On August 11, 1998, the
appellants filed a petition for review of the Board's decision with the U.S. Court
of Appeals for the Federal Circuit. Litigation File (DE-0842-96-0551-L-1), Tab
1.

On October 17, 1998, the Congress passed the National Defense
Authorization Act for Fiscal Year 1999, Pub. L. No. 105-261, 1998 U.S.C.C.A.N.
(112 Stat. 1920) 2254-57. Section 3154 of that Act provided Department of
Energy "Nuclear Materials Couriers,” whose duties are "primarily to transport,
and provide armed escort and protection during transit of, nuclear weapons,
nuclear weapon components, strategic quantities of special nuclear materials or
other materials related to national security,” with all of the retirement benefits of
law enforcement officers.?

The appellants then filed with the court an unopposed motion for "dismissal
and remand" to the Board "with instructions to vacate the Board's decision..." in
view of the new legislation. On March 12, 1999, the court granted the appellants'
motion to remand the matter to the Board "to consider the matter." Litigation
File, Tab 4. And, on November 1, 1999, the parties to these appeals filed with the
Board a "Withdrawal of Appeals,” stating that: the appellants thereby withdraw
their appeals; the Department of Energy and the Office of Personnel Management
have no objection to the withdrawal; and the parties understand that "withdrawal
means that the Board will vacate its decision(s) and dismiss these appeals with
prejudice to refiling." Remand File (DE-0842-96-0551-M-1), Tab 1.

2 Under the Civil Service Retirement System and the Federal Employees Retirement System,
an employeein alaw enforcement officer (LEO) position, in afirefighter position, or now in a
nuclear materials courier position, becomes eligible for an annuity at a younger age, with
fewer years of service, and that is computed at a higher rate, than an employee in most other
positions. See5 U.S.C. 88 8336(c), 8339(a), (d), 8412(d), 8415(g).
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Finding that withdrawal is appropriate under these circumstances, we
VACATE as moot our July 14, 1998 Opinion and Order,®> and DISMISS these
appeals as withdrawn, with prejudice to refiling.
This is the final decision of the Merit Systems Protection Board in these
appeals. 5 C.F.R. § 1201.113.

NOTICE TO THE APPELLANT REGARDING
YOUR FURTHER REVIEW RIGHTS

You have the right to request the United States Court of Appeals for the
Federal Circuit to review this final decision. Y ou must submit your request to the
court at the following address:

United States Court of Appeals
for the Federal Circuit
717 Madison Place, N.W.
Washington, DC 20439

The court must receive your request for review no later than 60 calendar days
after your receipt of this order. If you have arepresentative in this case, and your
representative receives this order before you do, then you must file with the court
no later than 60 calendar days after receipt by your representative. If you choose
to file, be very careful to file on time. The court has held that normally it does
not have the authority to waive this statutory deadline and that filings that do not
comply with the deadline must be dismissed. See Pinat v. Office of Personnel
Management, 931 F.2d 1544 (Fed. Cir. 1991).

% While the Board has previously noted that "mootness by reason of settlement does not

justify vacatur of a judgment under review," Heining v. General Services Administration, 66
M.SP.R. 571, 573 (1995) (citing U.S Bancorp Mortgage Company v. Bonner Mall
Partnership, 513 U.S. 18, 23-25 (1994)), we note further that vacatur may be deemed
appropriate where a case has become moot on appeal due to Congress passage of new
legidation for reasons totally independent of pending litigation or because the litigation has
convinced it that the existing law is flawed, see National Black Police Association v. District
of Columbia, 108 F.3d 346, 352 (D.C. Cir. 1997). Here, the retirement statutes were
amended "to provide for law enforcement and firefighter retirement to the Nuclear Materials
Courier Force of the Department of Energy.” H.R. Rep. No. 105-843 (1999).
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If you need further information about your right to appeal this decision to
court, you should refer to the federal law that gives you this right. It is found in
Title 5 of the United States Code, section 7703 (5 U.S.C. § 7703). You may read
this law as well as review other related material at our web site,

http:\\www.mspb.qgov.

FOR THE BOARD:

Robert E. Taylor
Clerk of the Board
Washington, D.C.



APPENDIX

Gregory P. Eatmon, et al., v. Department of Energy
Docket Number DE-0842-96-0551-M-1

APPELLANTS COVERED BY CSRS

ANDERSON
ARMENDARIZ
AYALA
BACA
BACON
BEST
BLEVINS
BOHENSKY
BOWERS
BROWN
BURTON
CAMPOS
CARDWELL
CHAVEZ
CHRISTENSEN
CISCO
CLINE
COBBLE
DALTON
DALTON
DAVIS
DAVIS
DIXON

FLOYD W
JULIAN C
JOE G
PHILLIPR
STEPHEN
BEN

JACK R
JOSEPH M
FLOYD J, JR.
DWIGHT A
AMOSH
JOHN F
JAMESH
MICHAEL A
RONALD L
JOHN E
BOBBY R

HOWARD K, JR.

HERMINO J
RICHARD R
GARY S
KIM E
LEOTIS

DE-0831-97-0015-M-1
DE-0831-97-0016-M-1
DE-0831-97-0017-M-1
DE-0831-97-0019-M-1
DE-0831-97-0020-M-1
DE-0831-97-0022-M-1
DE-0831-97-0023-M-1
DE-0831-97-0024-M-1
DE-0831-97-0027-M-1
DE-0831-97-0028-M-1
DE-0831-97-0029-M-1
DE-0831-97-0030-M-1
DE-0831-97-0031-M-1
DE-0831-97-0032-M-1
DE-0831-97-0033-M-1
DE-0831-97-0034-M-1
DE-0831-97-0035-M-1
DE-0831-97-0036-M-1
DE-0831-97-0037-M-1
DE-0831-97-0038-M-1
DE-0831-97-0039-M-1
DE-0831-97-0040-M-1
DE-0831-97-0041-M-1



DOMINGUEZ
DONALDSON
ESTES
EWANOWSKI
FREEMAN
GRAY
GRIEGO
HADAWAY
HASHBARGER
HATCHELL
HEMBREE
HUTCHERSON
JOHNSON
JORDAN
LAWLER
LEAVERTON
LONG

LOPEZ

LOPEZ
MANZANARES
MARINO
MARTINEZ
MC ELROY
MINTER
MOIST
MOWERY
PATE

PAYNE
PERRY

POE

DANIEL E
CLIFTON
RANDALL L
JOSEPH S
GARY L
JAMES S
LEO
JMMY O
DAVID C
ROBERT H
CHARLES
JOE P
CRAIG M
MICHAEL B
GEORGE W
JERRY D
BENNIE C
JESSR
STEVE
JOSEPH E
THOMASP
GEORGE R
MARVIN
JAMES E
TERRY L
ROBERT N
LEOM
CHARLES A
ROBERT W
EARL K

DE-0831-97-0043-M-1
DE-0831-97-0044-M-1
DE-0831-97-0045-M-1
DE-0831-97-0046-M-1
DE-0831-97-0047-M-1
DE-0831-97-0048-M-1
DE-0831-97-0049-M-1
DE-0831-97-0050-M-1
DE-0831-97-0053-M-1
DE-0831-97-0054-M-1
DE-0831-97-0055-M-1
DE-0831-97-0056-M-1
DE-0831-97-0057-M-1
DE-0831-97-0058-M-1
DE-0831-97-0059-M-1
DE-0831-97-0060-M-1
DE-0831-97-0061-M-1
DE-0831-97-0062-M-1
DE-0831-97-0063-M-1
DE-0831-97-0064-M-1
DE-0831-97-0065-M-1
DE-0831-97-0295-M-1
DE-0831-97-0066-M-1
DE-0831-97-0067-M-1
DE-0831-97-0068-M-1
DE-0831-97-0069-M-1
DE-0831-97-0070-M-1
DE-0831-97-0071-M-1
DE-0831-97-0072-M-1
DE-0831-97-0073-M-1



REED

RILEY

RIOS
ROBERTS
ROBERTS
ROMERO
ROPER
SCHOONOVER
SEESE

SENA
SHANNON
SHARP
SHARP
STAGES
STALLINGS
STOUT
THORNBURG
TILLMAN
TRUJILLO
TRUJILLO
TUDOR

TYE
WEBSTER
WEINGARTEN

WORTHINGTON

YOUNG
ZAMORA
ZUCK

HOWARD K
JAMES C
ROBERTO M
FARMER L
JACKIE D
THOMASD
JAMESH
OLIN R
THOMASE, JR.
JOHN M
DAVID M
STEVET
TROY L
LARRY
RANDY
MARION
EDWARD L
CLAUD J
BERNARD
JOE L
LARRY D
BERNARD J
DAVID K
ROBERT
THOMASH
RICHARD E, JR
DAVID
STEPHEN W

APPELLANTS COVERED BY FERS

DE-0831-97-0074-M-1
DE-0831-97-0075-M-1
DE-0831-97-0076-M-1
DE-0831-97-0077-M-1
DE-0831-97-0078-M-1
DE-0831-97-0079-M-1
DE-0831-97-0080-M-1
DE-0831-97-0081-M-1
DE-0831-97-0082-M-1
DE-0831-97-0083-M-1
DE-0831-97-0294-M-1
DE-0831-97-0084-M-1
DE-0831-97-0085-M-1
DE-0831-97-0086-M-1
DE-0831-97-0087-M-1
DE-0831-97-0088-M-1
DE-0831-97-0089-M-1
DE-0831-97-0090-M-1
DE-0831-97-0091-M-1
DE-0831-97-0092-M-1
DE-0831-97-0094-M-1
DE-0831-97-0093-M-1
DE-0831-97-0095-M-1
DE-0831-97-0096-M-1
DE-0831-97-0097-M-1
DE-0831-97-0098-M-1
DE-0831-97-0100-M-1
DE-0831-97-0099-M-1



ALANIS JUAN J
ALVAREZ ARNOLDO A
ANGEL TERRY J
ARBUCKLE JAMES
ARCO BRUCE
BACA KENNETH A
BACA PAUL
BAGLEY JAMES K
BALLEW FRED K, JR
BARNARD THOMASJ
BAUER RANDY S
BEATTIE EZRA A
BEAUFORD DENNIS
BERKEDAL KENT B
BLANK JEFFERY A
BOND CHARLES S
BRESLIN JOSEPH P
BUIE WAYNE R
BURNS LEMUEL R
BURRIS DAVID L
BURRIS LARRY B
CADMUS RANDALL
CARR JOHN A
CASTILLO del MURO LAWRENCE W
CATE ROBERT P
CHAVEZ ANTHONY T
CHAVEZ, JR EDUARDO V
CLAYBAUGH SCOTT
COCHRAN BRUCE D

DE-0842-97-0102-M-1
DE-0842-97-0103-M-1
DE-0842-97-0104-M-1
DE-0842-97-0105-M-1
DE-0842-97-0106-M-1
DE-0842-97-0107-M-1
DE-0842-97-0108-M-1
DE-0842-97-0109-M-1
DE-0842-97-0111-M-1
DE-0842-97-0112-M-1
DE-0842-97-0113-M-1
DE-0842-97-0114-M-1
DE-0842-97-0115-M-1
DE-0842-97-0116-M-1
DE-0842-97-0117-M-1
DE-0842-97-0118-M-1
DE-0842-97-0119-M-1
DE-0842-97-0120-M-1
DE-0842-97-0121-M-1
DE-0842-97-0122-M-1
DE-0842-97-0123-M-1
DE-0842-97-0124-M-1
DE-0842-97-0125-M-1
DE-0842-97-0126-M-1
DE-0842-97-0127-M-1
DE-0842-97-0128-M-1
DE-0842-97-0129-M-1
DE-0842-97-0130-M-1
DE-0842-97-0131-M-1



COLON
CONLEY
CONNERS
COOPER
DAVIS
DEAN
DELOACH
DIAZ

FERGUSON |11

FINLEY
FRANKS
FRAZIER
FRITTS
FROST
GARCIA
GARRISON
GILES
GONZALES
GONZALEZ
GONZALEZ
GUHL
GUNTER
HANSON
HARRIS
HARRIS
HELLER
HENRY
HILL

HILL

HILL

DAVID A
MARTIN W
SEAN M
WILLIAM A
NICHOLASP
TOM G
JOHN
LUISG
SPENCER F,
BOBBY R
DAVID K
DENNIS
MARK W
DAVID
GEORGE L
JAMESR
SAMUEL L
LEROY L
JOSE G
NICANOR
ROBERT H
ANTHONY P
DELBERT W
ALVIN A
WILLIAM D
ROBERT M
DAVID K
BERNEY R
DANNY L
SAM W

DE-0842-97-0132-M-1
DE-0842-97-0133-M-1
DE-0842-97-0134-M-1
DE-0842-97-0135-M-1
DE-0842-97-0290-M-1
DE-0842-97-0136-M-1
DE-0842-97-0137-M-1
DE-0842-97-0139-M-1
DE-0842-97-0140-M-1
DE-0842-97-0141-M-1
DE-0842-97-0142-M-1
DE-0842-97-0143-M-1
DE-0842-97-0144-M-1
DE-0842-97-0145-M-1
DE-0842-97-0146-M-1
DE-0842-97-0147-M-1
DE-0842-97-0296-M-1
DE-0842-97-0149-M-1
DE-0842-97-0148-M-1
DE-0842-97-0287-M-1
DE-0842-97-0150-M-1
DE-0842-97-0151-M-1
DE-0842-97-0152-M-1
DE-0842-97-0153-M-1
DE-0842-97-0154-M-1
DE-0842-97-0155-M-1
DE-0842-97-0156-M-1
DE-0842-97-0157-M-1
DE-0842-97-0159-M-1
DE-0842-97-0160-M-1



HOCKMAN
HODGE
HUCKLES
HUNSAKER
HURLEY
ISODOR
KRALLMAN
KRUGER
LAKE

LAND

LAY COCK
LEYBA
LIMBAUGH
LITZ, SR
LLOYD
LOPER

LOVE
LUCERO
LUNA
MATHIS
MATICHAK
MCBEE
MCCONNELL
MCFARLAND
MCGUIRE
MCINTYRE
MCKAY
MECCA
MILLER
MITTLESTAT

CHRISTOPHER

CRAIG M
MICHAEL E
ELZARUS L
KEVIN J
WILFRED P
KEVIN P
RUSSELL W
RONALD L
JEFFERY W
HARRY G
LEE J, JR.

CHRISTOPHER W
GREGORY V.

TERRY
PATRICK A
HENRY M
ROLAND G
ALBERTO
BLAKE A
DAVID A
CHARLES A
DARYL W
ROBERT E
DANNY E
THOMASJ
HARRY S
ANTHONY M
DALEA
MARVIN W

DE-0842-97-0161-M-1
DE-0842-97-0162-M-1
DE-0842-97-0164-M-1
DE-0842-97-0165-M-1
DE-0842-97-0166-M-1
DE-0842-97-0167-M-1
DE-0842-97-0168-M-1
DE-0842-97-0169-M-1
DE-0842-97-0170-M-1
DE-0842-97-0171-M-1
DE-0842-97-0172-M-1
DE-0842-97-0173-M-1
DE-0842-97-0174-M-1
DE-0842-97-0175-M-1
DE-0842-97-0176-M-1
DE-0842-96-0270-M-1
DE-0842-97-0177-M-1
DE-0842-97-0178-M-1
DE-0842-97-0179-M-1
DE-0842-97-0186-M-1
DE-0842-97-0187-M-1
DE-0842-97-0180-M-1
DE-0842-97-0181-M-1
DE-0842-97-0182-M-1
DE-0842-97-0183-M-1
DE-0842-97-0184-M-1
DE-0842-97-0185-M-1
DE-0842-97-0188-M-1
DE-0842-97-0189-M-1
DE-0842-97-0190-M-1
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MOFFITT
MOORE
MORALES
MORGAN 11
MORGAN
NORLANDER
NUNES
ORTEGA
OTERO
OUELLETTE
PADILLA
PARSONS
PARTON
PERRILL
PITTMAN
PRESHONG
PRUETT
RENFRO
ROBERSON
ROBERTS
ROMERO
ROMERO
ROMERO
ROMWALTER
ROSE
SANDERSON
SANTANA
SAWYER

SCHATZINGER

SCHULTZ

THOMAS W
WALTER R
EMMANUEL B
JOHN M
WILLIAM A
MICHAEL R
JACK
ROBERT
MARTIN C
DARRYL A
MARK S
ROBERT L
JAMES
ROBERTO
ROBERT
STEVEN M
BILLY J
SIDNEY L
JAMES L
FRED M
JOHNNY
REUBEN P
RUBERT
MARK A
LARRY M
WILLIAM T
REYNALDO
KEVIN L
THOMAS
GARRETT A

DE-0842-97-0191-M-1
DE-0842-97-0192-M-1
DE-0842-97-0193-M-1
DE-0842-97-0194-M-1
DE-0842-97-0195-M-1
DE-0842-97-0198-M-1
DE-0842-97-0199-M-1
DE-0842-97-0201-M-1
DE-0842-97-0202-M-1
DE-0842-97-0298-M-1
DE-0842-97-0203-M-1
DE-0842-97-0204-M-1
DE-0842-97-0205-M-1
DE-0842-97-0206-M-1
DE-0842-97-0207-M-1
DE-0842-97-0208-M-1
DE-0842-97-0209-M-1
DE-0842-97-0210-M-1
DE-0842-97-0211-M-1
DE-0842-97-0212-M-1
DE-0842-97-0213-M-1
DE-0842-97-0214-M-1
DE-0842-97-0215-M-1
DE-0842-97-0216-M-1
DE-0842-97-0217-M-1
DE-0842-97-0218-M-1
DE-0842-97-0219-M-1
DE-0842-97-0220-M-1
DE-0842-97-0221-M-1
DE-0842-97-0222-M-1
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SHACKLEFORD
SHIELDS
SIMS, JR
SIZEMORE
SMITH

SMITH

SMITH

SOTO
SPENCE, JR.
SPENCER
SPREITLER
SPURLOCK
STEPHENS
STOUT
STROHSCHEIN
SULLIVAN
SYKES
TALLEN, JR
TAYLOR
THATCHER
TOMLINSON
TURNER
VERBEKE
VUKOSOVICH
WARNER
WATTS
WELDON
WEST

WHITE
WILLIAMS

ELIJAH T
DAVID W
ROY C
JOE A
DAVID A
DWAYNE L
GARY D
HENRY
JAMEST
JMMY D
GERALD P
RONALD
JAMES F
RORY E
RICKY A
EDWARD J
TIM
GEORGE W
ROBERT B
RONALD P
KELLY
DAVID A
ERIC B
JOHN R
ALLAN L
JOHN M
STEVEN T
WILLIAM A
DAVID M
CHARLES M

DE-0842-97-0268-M-1
DE-0842-97-0223-M-1
DE-0842-97-0224-M-1
DE-0842-97-0225-M-1
DE-0842-97-0226-M-1
DE-0842-97-0227-M-1
DE-0842-97-0228-M-1
DE-0842-97-0229-M-1
DE-0842-97-0230-M-1
DE-0842-97-0231-M-1
DE-0842-97-0232-M-1
DE-0842-97-0233-M-1
DE-0842-97-0234-M-1
DE-0842-97-0235-M-1
DE-0842-97-0236-M-1
DE-0842-97-0238-M-1
DE-0842-97-0239-M-1
DE-0842-97-0241-M-1
DE-0842-97-0242-M-1
DE-0842-97-0244-M-1
DE-0842-97-0245-M-1
DE-0842-97-0269-M-1
DE-0842-97-0246-M-1
DE-0842-97-0247-M-1
DE-0842-97-0248-M-1
DE-0842-97-0249-M-1
DE-0842-97-0250-M-1
DE-0842-97-0251-M-1
DE-0842-97-0252-M-1
DE-0842-97-0253-M-1
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WILLMOTT
WILMER
WILSON
WOODWARD
WRIGHT
ZAMORA

KENNETH B
WILLIAM J
ERIC L
MARK L
ROGER G
JOHN E

DE-0842-97-0288-M-1
DE-0842-97-0297-M-1
DE-0842-97-0254-M-1
DE-0842-97-0255-M-1
DE-0842-97-0256-M-1
DE-0842-97-0257-M-1

13



